Novenber 22, 1993

Charles K Y. Khim Esq.

Cty Financial Tower, Suite 1620
201 Merchant Street

Honol ul u, Hawaii 96813

Dear M. Khim

Re: HGEA/ AFSCME v. University of Hawaii, et al.,
G vil No. 91-0074-01

This is in response to your verbal request nmade at the
July 28, 1993 settlenent conference before the Honorable Karen N
Bl ondi n, Judge, First Circuit Court, in the above-referenced
matter, for the Ofice of Information Practices ("OP") to issue
an advisory opinion letter addressing Plaintiff Hawaii Governnent
Enpl oyees' Associ ation, AFSCME Local 152, AFL-CI O s
("HGEA/ AFSCVE") right to request the disclosure of certain
government information fromthe Defendant University of Hawaili
("University") in the future

| SSUE PRESENTED

Whet her, under the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), the
HGEA/ AFSCVE nay request, and the University nust make avail abl e
for inspection and copying, a U PA requester's witten request to
i nspect or copy a governnment record regardi ng any disciplinary
action that was taken against a University enpl oyee for
al | egations of sexual harassnment between July 1, 1989 and the
date of the execution of the settlenent agreenent in HGEA AFSCVE
v. University of Hawaii, et al., Cvil No. 91-0074-01.

BRI EF _ANSWER

Yes. Witten requests received by the University seeking
access to records or information under the U PA, are thensel ves
"government records" for purposes of the U PA. |n accordance
w th section 92F-11(b), Hawaii Revised Statutes, such witten
requests, if maintained by the University, nust be nade avail abl e
for inspection and copying except as provided in section 92F-13,
Hawai i Revi sed Stat utes.
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Only the UPA's clearly unwarranted invasion of personal
privacy exception, section 92F-13(1), Hawaii Revised Stat utes,
woul d arguably permt the University to withhold access to a
person's witten request under part Il of the UPA to inspect and
copy governnent records maintained by the University. The U PA' s
personal privacy exception applies only to information in which
an individual, or natural person, has a "significant" privacy
i nterest.

Based upon principles set forth in a previous O P opinion
letter, we conclude that it would be only in extraordinary and
conpelling situations that an "individual" would have a
significant privacy interest in the fact that the person has nmade

a request to an agency under part Il of the U PA As such, we
conclude that if the University has received a witten request
under part Il of the U PA seeking access to information

concerning disciplinary action taken against a University

enpl oyee, that request nust be nade available for public

i nspection and copyi ng, upon request, after the University
segregates, or deletes the hone address or hone tel ephone nunber
of any Ul PA requester who is a natural person.

U PA requesters other than natural persons, such as
corporations, partnerships, |abor unions, and governnent
agenci es, do not have a privacy interest in the fact that they
have made a request to inspect and copy records under part |1 of
the U PA and, consequently, their entire witten request
(i ncludi ng nane, business address, and busi ness tel ephone nunber)
nmust be di scl osed upon request.

FACTS

You have requested this O P opinion on behalf of your
client, HGEA/ AFSCME. At the July 28, 1993 settl enent conference
bef ore Judge Bl ondi n regardi ng HGEA/ AFSCVE v. University of
Hawaii, et al., Gvil No. 91-0074-01, the parties agreed that the
O P would render an advisory opinion letter regarding the
above-stated i ssue before the execution of a formal settlenent
agreenent in this case.

DI SCUSSI ON

The U PA, the State's open records |aw, generally provides
that "[a]ll governnment records are available for public
i nspection unless access is restricted or closed by law " Haw.
Rev. Stat. § 92F-11(a) (Supp. 1992). More specifically, section
92F-11(b), Hawaii Revised Statutes, states "[e] xcept as provided
in section 92F-13, each agency upon request by any person shal
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make governnment records avail able for public inspection and
copyi ng during regul ar business hours." [Enphasis added.]

The Ul PA defines the term"governnent record" as
"information mai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.

§ 92F-3 (Supp. 1992); Kaapu v. Al oha Tower Devel opnent Corp., 74
Haw. 365 (1993). Because the University is an "agency" for

pur poses of the U PA ' and because a letter or other docunent
requesting information about University enpl oyees who have been
suspended or discharged as a result of allegations of sexual
harassnment constitutes "information maintained by an agency in
witten . . . or other physical form" we conclude that such
witten requests constitute "governnent records.” Therefore, we
find that the rights of the HGEA/ AFSCME, or any ot her person, to
i nspect and copy such records are governed by the provisions of
t he Ul PA.

The Ul PA further provides that unless one of the five
exceptions contained in section 92F-13, Hawaii Revised Statutes,
aut hori zes an agency to w thhold access to governnent records, an
agency nmust nmake its records avail able for inspection and copying

upon request by any person. Haw. Rev. Stat. § 92F-11(b)

(Supp. 1992).% The only exception that would arguably apply to
the identity of a requester under part Il of the U PA is that
whi ch does not require an agency to disclose "[g]overnnent
records which, if disclosed, would constitute a clearly
unwarrant ed i nvasi on of personal privacy." Haw. Rev. Stat.

§ 92F-13(1) (Supp. 1992).

Under the U PA' s personal privacy exception, only "natural
persons” have a cogni zable privacy interest. See Haw. Rev. Stat.

§§ 92F-3 and 92F-14(a), (b) (Supp. 1992) ("individual" neans

"W have previously found that the University is an "agency"
wi thin the neaning of the U PA definition of this termset forth
at 92F-3, Hawaii Revised Statutes, and thus, subject to the
provisions of the UPA See OP Op. Ltr. Nos. 89-9
(Nov. 20, 1989); 90-11 (Feb. 26, 1990); 90-16 (April 24, 1990).

’Based upon this U PA provision and court decisions
interpreting simlar open record statutes, we have previously
noted that for requests made under part Il of the Act: (1) a
requester's identity generally has no bearing upon the nerits of
the individual's request, and (2) requesters are generally not
required to identify thensel ves when naking a request to inspect
a governnent record which is "public." See OP Op. Ltr.

Nos. 90-29 (Cct. 5, 1990); 90-34 (Dec. 10, 1990); 90-37
(Dec. 17, 1990).
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"natural person"). Thus, U PA requesters who are other than
natural persons, such as corporations, partnerships, |abor

uni ons, and governnent agencies, do not have a privacy interest
in the fact that they have nmade a request under part |l of the

U PA. Consequently, such a U PA requester's witten request to

i nspect or copy a governnent record regardi ng any disciplinary
action that was taken against a University enpl oyee for

al | egations of sexual harassnment between July 1, 1989 and the
date of the execution of a settlenent agreenent in HGEA/ AFSCMVE v.

University of Hawaii, et al., Cvil No. 91-0074-01, nust be nade
avai | abl e upon request for inspection and copying, including the
requester's nanme, business address, and busi ness tel ephone
nunber .

Additionally, as a threshold matter, the U PA' s personal
privacy exception only applies to information in which an
i ndi vidual ("natural person") has a "significant" privacy
interest. See S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg.
Sess., Haw. S.J. 689, 690 (1988); H R Conf. Comm Rep. No.
112-88, 14th Leg., 1988 Reg. Sess., Haw. H. J. 817, 818 (1988)
("[ol]nce a significant privacy interest is found, the privacy
interest wll be balanced"). 1In section 92F-14(b), Hawaii
Revi sed Statutes, the Legislature set forth exanpl es of
information in which a person is deened to have a "significant

privacy interest." These statutory exanples are silent as to
informati on which identifies an individual as having made a
request under part Il of the U PA  However, the commentary to

section 3-102 of the UniformInformation Practices Code, upon
whi ch the U PA was nodel ed, indicates that this "enuneration is
not i ntended to be exhaustive."

In OP Opinion Letter No. 90-37 (Dec. 17, 1990), we
t hor oughl y exam ned whether a U PA requester's letter to an

agency is a governnment record that is public under the UPA In
the facts presented in that case, pursuant to the provisions of
part Il of the UPA entitled "Freedomof Information," a nenber

of the public requested the Departnent of Commerce and Consuner
Affairs' Regulated Industries Conplaints Ofice ("RICO') to

di scl ose whet her any conplaints had been filed with the Rl CO
agai nst a property nmanagenent corporation and its president.

In response to this request, RICO mail ed the U PA requester
a description of the substance of all conplaints against the
I icensees and the dispositions of the conplaints. The affected
i censees then requested RICO to disclose the identity of the
person who made the request for a copy of the |icensees
conpl aint history.

After thoroughly review ng case | aw under the federa
Freedom of Information Act, 5 U.S.C. § 552 (Supp. 1988), an open
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records decision of the Texas Attorney General, and the U PA we
concl uded t hat:

[Qnly in rare and conpelling situations does an

i ndi vi dual have a significant privacy interest in the
fact that the individual has nade a request to an
agency under part Il of the U PA. Therefore, we
conclude that as a general rule, an agency's disclosure
of the fact that an individual has nade a request for a

government record under part Il of the U PA woul d not
"constitute a clearly unwarranted invasion of personal
privacy."

However, because we have previously opined that
t he di sclosure of such information as an individual's
home address and hone tel ephone nunber woul d be
"clearly unwarranted" under section 92F-13(1), Hawaii
Revi sed Statutes, this information should be del eted
from any correspondence to an agency requesting to
i nspect governnent records, before the correspondence
is made avail abl e for inspection and copying by the
public.

OP Op. Ltr. No. 90-37 at 5-6 (Dec. 17, 1990) (citations and
footnote omtted).

In applying the general rule set forth in QP Opinion Letter
No. 90-37 to the facts before us, we conclude that except in
extraordinary situations not present here, the University nust
di scl ose, upon request by the HGEA/ AFSCME or any ot her person,
copies of any request it has received requesting to inspect or
copy any governnment record under the freedom of information
provisions of part Il of the U PA pertaining to all eged sexual
harassnent by any University enployee. However, consistent with
previous O P opinion letters, the University shoul d segregate or
del ete an "individual" requester's hone address and hone
t el ephone nunber before disclosing the individual's witten
request under the freedom of information provisions of part Il of
the Ul PA 3

CONCLUSI ON

Under the U PA' s personal privacy exception, only "natural
persons” have a cogni zable privacy interest. See Haw. Rev. Stat.

%\t observe that if a person requesting information about
Uni versity enpl oyees has not identified thenselves in the witten
request, the University would be unable to disclose the identity
of the requester to the HGEA/ AFSCME, but nonet hel ess, nust
di scl ose the witten request upon request.
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§§ 92F-3 and 92F-14(a), (b) (Supp. 1992). Thus, any U PA
requester who is not a natural person, such as a corporation,
partnership, |abor union, or government agency, does not have a
privacy interest in the fact that it has made a request for
records or information under part Il of the U PA  Consequently,
upon request by the HGEA/ AFSCVE, the University must make such
record requests available for public inspection and copying by
HGEA/ AFSCME.

We further conclude that except in extraordinary situations,
the University nmust disclose, upon request by any person
(i ncluding the HGEA/ AFSCMVE), the identity of individuals who have
requested to inspect or copy governnment records under the freedom
of information provisions of part Il of the U PA involving
al | egations of sexual harassnent by any University enpl oyee.

| f you shoul d have any questions about the advice contained
in this opinion letter, please do not hesitate to contact ne at
586-1413.

Very truly yours,

Kat hl een A. Cal | aghan
Director

KAC: sc

C: Honorabl e Patrick K S. Yim
Honor abl e Robert A. Marks, Attorney Ceneral
Janmes F. Nagle, Deputy Attorney General
Shari - Ann Loo, Deputy Attorney GCeneral
Harriet Lew s, Deputy Attorney Ceneral
T. Anthony GII, Esq. (Attorney for UHPA)
M e \Wat anabe, University of Hawaii
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